UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
REA ON 10
1200 Si xth Avenue
Seattl e, Washington

Adm ni strative Conplaint and
Qpportunity to Request Hearing
and Conf erence

IN THE MATTER OF:

Pt. Defiance Boat house
Proceeding to Assess Class Il Cvil
Penalty Under Section 311 of the
Cl ean Water Act

Respondent .
Docket No. OPA-10-99-0210
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. JURI SDI CTI ON AND STATUTORY AUTHORI TY

1. This Adm nistrative Conplaint is issued under the
authority vested in the Adm nistrator of the U S. Environnental
Protection Agency ("EPA") by Section 311(b)(6) of the C ean Water
Act ("Act"), 33 US.C § 1321(b)(6). The Adm nistrator has
del egated this authority to the Regional Adm nistrator of EPA,
Regi on 10, who in turn has delegated it to the Director, Ofice of
Envi ronnent al C eanup, EPA Region 10 ("Conpl ainant").

2. Thi s proceeding is authorized by Section 311(b)(6)(A) and
(b)(6)(B)(ii) of the Act, 33 USC § 1321(b)(6)(A and
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(b)(6)(B)(ii), and is conducted in accordance with the “Consoli -
dated Rul es of Practice Governing the Adm nistrative Assessnent of
Cvil Penalties, Issuance of Conpliance or Corrective Action
Orders, and the Revocation, Term nation or Suspension of Permts.”
40 CF. R Part 22 (“Part 22").

3. Conpl ai nant proposes that the Regional Adm nistrator
assess a civil penalty against Metropolitan Park D strict of
Tacoma, Inc., Pt. Defiance Boat house Marina (“Respondent”) for its
vi ol ations of regulations issued under Section 311(j) of the Act,
33 U.S.C. §8 1321(j), and provides notice of Respondent’s opportu-
nity to request a hearing on the proposed penalty assessnent.

4. Section 311(j)(1) of the Act, 33 US C § 1321(j)(1),
provi des that the President shall issue regulations "establishing
procedures, nethods, and equipnent and other requirenents for
equi pnent to prevent discharges of oil . . . from onshore and
of fshore facilities, and to contain such discharges .

5. Under the authority of Section 311(j)(1) of the Act,
33 US.C 8 1321(j)(1), 40 CF. R Part 112 establishes procedures,
nmet hods, and requirenents for preventing the discharge of oil.
These requirenents apply to owners or operators of non-
transportation-related facilities engaged in drilling, producing,
gat hering, storing, processing, refining, transferring, distribut-
ing or consumng oil or oil products that, due to their |ocation,

coul d reasonably be expected to discharge oil in harnful quantities
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(as defined in 40 CF.R Part 110) to navigable waters of the U S.
or adj oi ni ng shorelines.

6. Under 40 C.F.R 8§ 110.3, discharges of oil in harnfu
guantities are those discharges that either (1) violate applicable
wat er quality standards, or (2) cause a filmor sheen or discol or-
ation of the surface of the water or adjoi ning shorelines or cause
a sludge or emulsion to be deposited beneath the surface of the
wat er or upon adj oi ni ng shorelines. The term"navigable waters" is
defined in Section 502(7) of the Act, 33 US C 8§ 1362(7), and
40 C F. R § 110. 1.

7. Under 40 CF.R 8 112.3, the owner or operator of an
onshore facility that is subject to 40 C.F. R Part 112 nust prepare
and fully inplement a Spill Prevention Control and Counterneasure
("SPCC') plan in accordance with 40 CF. R 8§ 112.7 not later than
six nonths after the facility began operations, or by July 10,
1973, whichever is later, and nust inplenment that SPCC plan not
|ater than six nonths after the facility began operations, or by
January 10, 1974, whichever is later.

8. Under 40 CF. R 8 112.7, the SPCC plan shall contain a
di scussion of the appropriate containnent and/or diversionary
structures or equi pnent to prevent discharged oil fromreaching a
navi gabl e water course.

1. CGENERAL ALLEGATI ONS

9. Respondent is a corporation organi zed under the | aws of
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Washington with a place of business located at or near 5912 N
Waterfront Drive, Tacoma, WAshi ngton. Respondent is a “person”
within the nmeaning of Section 311(a)(7) of the Act, 33 U S C
§ 1321(a)(7) and 40 C.F.R § 112.2.

10. Respondent is an “owner or operator,” w thin the neaning
of Section 311(a)(6) of the Act, 33 US C 8§ 1321(a)(6) and
40 CF. R 8 112.2, of a facility used for gathering, storing,
processing, transferring or distributing oil or oil products,
| ocated at or near 5912 N. Waterfront Drive, Tacomm, Washington
(“the Pt. Defiance Boathouse facility”).

11. The Pt. Defiance Boat house facility has two above-ground
storage tanks with a capacity of approxinmately 6,000 gall ons of oil
per tank or 12,000 gallons of oil.

12. The Pt. Defiance Boathouse facility is an "onshore
facility", as defined in Section 311(a)(10) of the Act, 33 U S. C
§ 1321(a)(10), and 40 C.F.R § 112.2.

13. The Pt. Defiance Boathouse facility is |ocated approxi-
mately 50 yards from Puget Sound which is a navigable water of the
U S.

14. Due to its location, the Pt. Defiance Boathouse facility
coul d reasonably be expected to discharge oil in harnful quantities
to the navigable waters of the U S. or adjoining shorelines, as
described in 40 C F.R § 110.3.

15. The Pt. Defiance Boathouse facility 1is a non-
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transportation-related facility under the definition referenced at
40 CF.R § 112.2 and set forth in 40 CF. R Part 112, Appendi x A,
Section I, and 36 Fed. Reg. 24080 (Decenber 18, 1971).

16. The Pt. Defi ance Boat house facility began operati ons nore
than six nonths prior to the date of this Conplaint.

17. Based on the above, and under Section 311(j) of the Act,
33 U.S.C §81321(j) and its inplenenting regul ati ons, Respondent is
subject to 40 C.F. R Part 112 as owner or operator of the facility
descri bed above.

[11. DESCRIPTION CF VI OLATI ONS

18. On August 20, 1998, EPArepresentatives inspected the Pt.
Def i ance Boathouse facility to determ ne conpliance with Section
311(j) of the Act and 40 CF. R Part 112.

19. In violation of 40 CF. R 8§ 112.3(a), Respondent failed
to prepare in witing and fully inplenment an SPCC plan for the Pt
Defiance facility in accordance with the provisions of 40 C F. R
8§ 112.7.

20. In wviolation of 40 CFR 8 112.7(e)(2)(iii)(D),
Respondent failed to maintain records of secondary containnent
drai nage at the Pt. Defiance facility.

21. Inviolation of 40 CF. R 8 112.7(e)(2)(vi), Respondent
failed to conduct periodic integrity testing on the storage tanks
at the Pt. Defiance facility.

22. Inviolation of 40 CF. R 8 112.7(e)(3)(iv), Respondent
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failed to pressure test the pipelines at the Pt. Defiance facility.
23. In violation of 40 CF. R 8§ 112.7(e)(10)(i), (ii), and
(1i1), Respondent failed to properly instruct its personnel in the
oper ati on and mai nt enance of equi pnent to prevent di scharges of oi
and applicable pollution control laws, rules, and regulations;
failed to have a desi gnated person who is accountable for oil spill
prevention and who reports to line managenent; and failed to

conduct spill prevention briefings for their operating personnel.

| V. PROPOSED PENALTY
24. Under Section 311(b)(6)(A) and (B)(ii) of the Act,
33 U S.C 8§ 1321(b)(6)(A and (B)(ii), any owner or operator in

charge of any onshore facility who fails or refuses to conply with
any regul ation issued under Section 311(j) of the Act, 33 US. C
8 1321(j), may be assessed a civil penalty.

25. Pursuant to Section(b)(6)(B)(ii) of the Act, 33 U S. C
§ 1321(b)(6)(B)(ii), and 40 C F.R Part 19, Respondent is liable
for civil penalties up to $11, 000 per day for each day during which
the violation continues, up to a maxi num of $137, 500.

26. Based on the foregoing authority and allegations, and
pursuant to the authority of Section 311(b)(6)(B)(ii) of the Act,
33 U S.C 8§ 1321(b)(6)(B)(ii), Conplainant proposes that the
Regi onal Adm ni strator issue a Final Order assessing an adm ni stra-

tive civil penalty against Respondent in the amount of $5, 500.
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27. The proposed penalty has been cal cul ated based on the
facts alleged in this conplaint and the factors in Section
311(b)(8) of the Act, 33 US. C 1321(b)(8), including: the
seriousness of the violation; the econom c benefit to the violator,
if any, resulting fromthe violation; the degree of culpability
i nvol ved; any other penalty for the sane incident; any history of
prior violations; the nature, extent, and degree of success of any
efforts of the violator to mnimze or mtigate the effects of the
di scharge; the econom c inpact of the penalty on the violator; and
any other matters as justice may require.

a. Seriousness of the violation: Conplainant consi ders
the failure to prepare and fully inplement an SPCC plan to be a
serious violation, in that it |leaves the facility unprepared to
deal with an oil spill or to prevent the spill from having
potentially serious environnental consequences. |In determning an
appropriate penalty, Conplainant has taken i nto account the above-
ground storage capacity of the facility (12,000 gallons) and the
potential environnmental inpact on Puget Sound in the event of a
spill.

b. Econom c benefit: Econom c benefit is determ ned
based on the cost savings from del ayed conpliance. In this case,
Respondent has enjoyed the cost savings fromits delay in preparing
an SPCC plan and delay in retaining an engi neer to reviewthe plan.

C. Degree of cul pability: Respondent’s conduct refl ects
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a degree of culpability in tw respects: (1) Respondent failed to
fully prepare and inplenent an SPCC plan for the above-ground
storage tank at its facility, and (2) Respondent failed toreply to
a notification fromEPA, sent certified mail on January 8, 1999, to
Respondent, inform ng Respondent of its obligations under the Act
and requesting that Respondent submt an SPCC plan to EPAwthin 7
days of receipt of the notification.

d. Any ot her penalty for the sane incident and history
of prior violations: Respondent has not been assessed any ot her
penalty for this incident and Conpl ai nant i s unaware of any history
of prior violations of the Act.

e. The nature, extent, and degree of success of any
efforts of the violator to mnimze or mtigate the effects of the
di scharge: This penalty factor does not apply to cases alleging
failure to prepare and inplenent an SPCC pl an.

f. Econom c i npact of penalty on violator: Conplainant
has obtained a Dunn & Bradstreet, Inc. report of Pt. Defiance
Boat house which shows that it is a conpany of good standing.
Conpl ai nant has no information to conclude that the Respondent is
unabl e to pay a penalty of $5,500.

g. Q her matters as justice may requi re: Respondent may
be deterred fromfuture violations by the assessnent of a penalty.

O her persons will be deterred fromsimlar violations by assess-

ment of a penalty in the case. In particular, assessnent of a
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penalty for the violations involved in this action may encourage
Respondent and others simlarly situated to properly prepare and
fully inplement SPCC plans for facilities under their control and
t hus decrease the risk of oil spills to the environnent.

V. NOTl CE OF OPPORTUNI TY TO REQUEST A HEARI NG

28. Respondent may, pursuant to Section 311(b)(6) of the Act,
33 U S.C 8§ 1321(b)(6), request a hearing on the proposed penalty
assessnment. The procedures for the hearing, if one is requested,
are set out in 40 CF. R Part 22, a copy of which is enclosed with
this Conpl aint.

29. In order to be entitled to a hearing under the Act
Respondent nust file a witten Answer to the Admnistrative
Conpl ai nt which neets the requirenents of 40 CF. R 8§ 22.15 within
thirty days after receipt of this Admnistrative Conplaint with

Regi onal Hearing Cerk

U.S. Environnental Protection Agency, Region 10
1200 Si xth Avenue, Ml Stop ORC- 158

Seattl e, Washington 98101-1128

VI. FA LURE TO FILE AN ANSVER

30. In accordance wth Section 22.15 of the anendnents to
Part 22, the Answer shall clearly and directly admt, deny, or
expl ain each of the factual allegations contained in the Adm nis-
trative Conplaint with regard to which Respondent has know edge.
Wher e Respondent has no know edge of a particular factual allega-

tion, and so states, the allegation shall be deened denied.
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Respondent’s failure to admt, deny, or explain any material
factual allegation contained in the Admnistrative Conplaint
constitutes an adm ssion of the allegation. The Answer shall al so
state: (1) the circunstances or argunents which are alleged to
constitute the grounds of defense; (2) the facts which Respondent
di sputes; (3) the basis for opposing the proposed penalty; and (4)
whet her a hearing is requested.

31. If Respondent fails to submt an Answer within thirty
days of receipt of this Admnistrative Conplaint and the case is
not otherw se disposed of through settlenent, Respondent nay be
found in default. For purposes of this action, default constitutes
an adm ssion of all facts alleged in the Adm nistrative Conpl ai nt
and a waiver of Respondent’s right to a hearing on such factua
al | egati ons.

VI1. PUBLIC NOTICE

32. |If Respondent requests a hearing on this proposed penalty
assessnment, nenbers of the public, to whomEPA is obligated to give
notice of this proposed action, will have a right under Section
311(b)(6) (O of the Act, 33 U S.C. §8 1321(b)(6)(C, to be heard and
to present evidence on the appropriateness of the penalty assess-
ment. |f the Respondent does not request a hearing, EPAw I | issue
the Final Order Assessing Admi nistrative Penalties. Any nenbers of
the public who commented on this proposed assessnent during the

thirty day period follow ng Respondent’'s receipt of this docunent
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wi |l have an additional thirty days to petition EPA to set aside
the Final Order Assessing Adm nistrative Penalties and to request
EPA to hold a hearing thereon. EPA will grant the petition and
will hold a hearing if the petitioner's evidence is material and
was not considered by EPA in the issuance of the Final Oder
Assessing Adm nistrative Penalties.

VIT1. [ NFORVAL CONFERENCE

33. EPA encourages settlenent of a proceeding at any tinme if
the settlenment is consistent with the provisions and objectives of
the Act and applicable regulations. Whet her or not Respondent
requests a hearing, Respondent nmay request an informal settlenent
conference to discuss the facts of this case, the proposed penalty,
and the possibility of settling this matter. To request such a
settl ement conference, please contact:

Ann Prezyna, Deputy Regi onal Counsel

U.S. Environnental Protection Agency, Region 10
1200 Si xth Avenue, ORC- 158

Seattl e, Washington 98101

(206) 553-1023

32. Please note that a request for an informal settlenent
conference does not extend the thirty (30) day period for filing a
witten Answer to this Conplaint.

Dated this day of , 1999

M ke CGearheard, Acting Director,
O fice of Environnental C eanup,
EPA, Region 10
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CERTI FI CATE OF SERVI CE

| certify that the forgoing Adm nistrative Conplaint, IN THE
MATTER OF: Pt. Defiance Boat house, OPA-10-99-0210, was sent to the
foll ow ng persons, in the manner specified, on the date bel ow

Original and one copy hand-deli vered:

Mary Shillcut, Regional Hearing O erk

U.S. Environnental Protection Agency, Region 10
1200 Si xth Avenue, Ml Stop ORC- 158

Seattl e, Washington 98101

Copy by certified mail, return receipt requested and one copy of
the Consolidated Rules of Practice Governing the Admnistrative
Assessnent of Civil Penalties, |Issuance of Conpliance or Corrective
Action Orders, and the Revocation, Term nation or Suspension of
Permts (“Part 22 Rules”):

Skip Larsen

Metropolitan Park District of Tacoma, |nc.
4702 S. 19th St.

Tacoma, WA 98405

Art Tachell, Assistant Manager
Poi nt Defi ance Boat house

5912 N. Waterfront Drive
Tacoma, WA 98407

Dat ed:

U.S. EPA Region 10



